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Introduction

Latvia is one of the three Baltic countries situated in between Lithuania and Estonia. In comparison with the neighboring countries, legal framework of Latvia provides for competitive edge in attracting more businesses in Latvia. Corporate income tax rate is set at a rate of 19% which shall go down to 15% in 2004 which is one of the lowest in the Eastern Europe. VAT is set at a rate of 18% and is also applicable to licensing fees. Wealth tax is not imposed; instead, a real property tax in amount of 1.5% is applicable.
Licensing fee may be repatriated to a licensor also by other ways of payments such as consulting fee, interest, dividend or royalty fee for lease of equipment or immovable property. In those instances certain amount of withholding tax is payable before making payment to a recipient abroad: 1) 10% for consulting fee; 2) 5% for royalties (copyrights has 15% rate), and 3) leasing royalties - 5 % withholding tax.
Finding the place of incorporation of licensor

The table below in general shows the decrease of the withholding taxes provided in double taxation treaties effective in Latvia. Location of the licensor in the countries mentioned below provides for the best rates on withholding taxes for royalties as well consulting fee and other kind of payments for repatriation of profits.
Withholding Taxes





Dividends %

Interest %
Royalties %

Armenia


5/15


10


10

Belarus


10


10


10

Canada



5/15


10


10


China



5/10


10


10

Czech Republic

5/15


10


10

Croatia



5/10


10


10

Denmark


5/15


10


5/10

Estonia



5/15


10


5/10

Finland


5/15


10


5/10

France



5/10


10


5/10


Germany


5/10


10


5/10

Iceland



5/15


10


5/10

Irland



5/15


10


5/10

Kazakhstan


5/15


10


10

Lithuania


0/15


0


0

Moldova


10


10


10

Malta



5/10


10


10

Norway


5/15


10


5/10

Poland



5/15


10


10

Rumania


10


10


10

Sweden


5/15


10


5/10

Singapore


5/10


10


7.5

Slovenia


5/15


10


10

Slovakia


10


10


10

Switzerland


5/15


10


5/10

The Netherlands

5/15


10


5/10

UK



5/15


10


5/10

Ukraine


5/15


10


10

USA



5/15


10


5/10

Uzbekistan


10


10


10

Non-treaty country

10


0/5/10


5/15

In the same time location of a licensor in so called “black list” countries results in increased rate of 19% (next year-15%) of withholding taxes applicable to licensing fee payments. The list of low tax countries is provided below.   
List of Low Tax Countries

Andorra


Grenada
             
Turks and Caicos Islands

Anguilla


Guatemala

            Tonga

Antigua & Barbuda

Hong Kong

        
Uruguay East Republic 

Netherlands Antilles

Guama



Katara

Aruba (The Netherlands) 
Jamaica


Vanuatu

United Arab Emirates

New Caledonia

Venezuela

Bahamas


Jordan


        
Kenya

Bahrain


Cayman Islands

Montserrat

Barbados


Cyprus


        
St.Helens

Cook Islands
                
San Marino 
 
       
Seychelles

Bermuda


Jisbuty


        
St. Lusia
Brunei Darussalam

Kampione

        
St.Kitts and Nevis

Kuwait



Nauru


        
Liberia

Panama 


Niue (New Zeeland)

Olderne
Lebanon


Labuana (Malaysia) 

St. Pjer and Michael (France) 
Republic of Maldives

Mauricia

            St.Maria Island 
British Virgin Islands

Madeira (Portugal)

Samoa 
Macao



Dominical Republic

Santome and Prinsipi Republic 
Jersey



Marshall Islands
       
St.Vincent and Grenada

Ecuador


Island of Men

        
Guernsey
Monaco

            Tahiti (French Polynesia)
Virgin Islands (USA) 
Gibraltar


Costa Rica


Zanzibar Islands (Tan Zania)                         

Belize



Liechtenstein  


Establishment options for licensee
A licensee may establish in Latvia a limited liability company or a stock company which is equivalent to “AB” company in Sweden and “GmbH” in Germany.  For the purposes of engaging in entrepreneurial activity, foreign undertakings (companies) may use permanent establishment (branch office) in Latvia. Undertakings shall be registered with the Commercial register in Latvia. After incorporation of company or a branch also tax registration shall fallow.

Upon a decision to convert a 100% subsidiary of a foreign company to a franchisee or licensee, it shall be considered that in many instances local management would be interested to buy out the shares and the share buy-out shall be registered with the Commercial register. Ordinary the payment of the buy-out price would be financed the from an income of the former subsidiary, therefore, appropriate measures must be taken to secure retention of title in case the share price is not paid accordingly. The described above situation also is illustrated in the picture below.
Conversion from 100 % subsidiary to local ownership



        100 %



Prohibited practices


Article 11 of the Competition law provides rules how to identify prohibited agreements which applies also to licensing and franchising agreements. Agreements between market participants, which agreements have as their purpose or consequence the hindrance, restriction or distortion of competition in the territory of Latvia, are prohibited and null and void from the moment of being entered into, including agreements regarding: 1) the direct or indirect fixing of prices and tariffs in any manner, or provisions for their formation, as well as regarding such exchange of information as relates to prices or provisions regarding sale; 2) restriction or control of the scope of production or sales, markets, technical development, or investment; 3) the division of markets, taking into account territory, customers, suppliers, or other conditions; 4) provisions in accordance with which the conclusion, amendment or termination of a transaction with a third person is made dependent on whether such third person accepts obligations which, according to commercial usage, are not relevant to the concrete transaction; 5) the participation or non-participation in competitions or auctions or regarding the provisions for such actions (inactions), except for cases when the competitors have publicly announced their joint tender and the purpose of such a tender is not to hinder, restrict or distort competition; 6) the application of unequal provisions in equivalent transactions with third persons, creating for them disadvantageous conditions in terms of competition; and 7) action (inaction), due to which another market participant is forced to leave a concrete market or the entry of a potential market participant into a concrete market is made difficult.

The Competition Council may permit, or permit with conditions, the agreements referred above if it determines that the agreement promotes improvements in the production or sale of goods or economic progress and thereby benefits consumers, and, in addition, such agreement: 1) does not impose on the market participants concerned restrictions which are not necessary for the achievement of these objectives; and 2) does not afford the possibility of eliminating competition in a substantial part of the concrete market.


Prohibition of the Abuse of Dominant Position

Article 13 of the competition law set out that any market participant, who is in a dominant position (more than 40% of relevant market) is prohibited from abusing such dominant position in any manner in the territory of Latvia. Abuse of dominant position may also occur as: 1) refusal to enter into transactions with other market participants or amending the provisions of a transaction without an objectively justifiable reason; 2) restriction of the amount of the production or sale of goods, the market or technical development without an objectively justifiable reason to the detriment of consumers; 3) imposition of provisions according to which the entering into, amendment or termination of transactions with other market participants makes such participants dependent on them, or these market participants accept such additional obligations as, by their nature and commercial usage, have no connection with the concrete transaction; 4) direct or indirect imposition of unfair purchase or selling prices or other unfair trading provisions; or 5) application of unequal provisions in equivalent contracts with other market participants, creating for them, in terms of competition, disadvantageous conditions.

Prohibition of Unfair Competition

Article 18 of the Competition law provides that unfair competition is prohibited. Actions, as the result of which regulatory enactments or the fair practices of commercial activities are violated and which have created or could create a hindrance, restriction or distortion of competition, shall be deemed to be unfair competition. Unfair competition may also occur in the form of the following activities if as a result of such activities a hindrance, restriction or distortion of competition has be created or could have been created: 1) the utilization or imitation of a legally used name, distinguishing marks or other features of another market participant (whether existing, having ceased its activities or reorganized) if such use may be misleading as regards the identity of the market participant; 2) the imitation of the name, external appearance, labeling, or packaging of goods produced or sold by another market participant, or the utilization of trademarks, if such imitation or utilization may be misleading as regards the origin of the goods; 3) the dissemination of false, incomplete or distorted information regarding other market participants or their employees, as well as, in respect of the goods produced or sold by such a market participant, the economic significance, quality, form of production, characteristics, quantity, usefulness, prices, their formation and other provisions, which may cause losses to such other market participant; 4) the acquisition, utilization or distribution of information, which includes the commercial secrets of another market participant, without the consent of such participant; or 5) the coercion of employees of another market participant with threats or bribery in order to create advantages for one's own economic activity, thereby causing losses to the market participant.

Licensing terms
Licensing agreement will be regulated by Latvian law if the parties have agreed the Latvian law as applicable law. If the Latvian law will be chosen, Civil law of 1937 will be applied in Latvia as well as the specific laws related to patents, trademarks and other intellectual property rights. 

Trademark license agreement by law shall identify term, form, list of goods (services) covered, character of goods (services), territory and quality of the licensed goods. Also, it is advised to specify exclusivity or non-exclusity and rights of licensee to file infringement case. Trademark license agreements are valid without registration with the Latvian Patent Office. Patent license agreement validity is dependant on the registration with the Latvian Patent Office. Also, law provides for open and compulsory licenses for patents.

As regards to prohibition of parallel imports, the exhaustion principle set in Article 24 of Trademark directive 89/104/EC is incorporated into Article 5 of the Trademark law, dated July 1, 1999. The Article 5 provides that the proprietor of the trademark shall not be entitled to prohibit use in relation to goods and services which have been put on the market by the proprietor or with his consent in Latvia or in any other country with which Latvia has concluded bilateral or multilateral international agreement on common market, customs union or similar agreement. The exhaustion principle is not applied where there exist legitimate reason for the proprietor of the trade mark to oppose further commercialization of goods, especially; where the quality (condition) of after they been put on the market has changed or is impaired.

Enforcement of exclusivity

Ordinary licensing dispute case would be brought to Riga Regional Court in which adjudication may take up to 1 year of time. The next instance is the Civil Chamber of the Supreme Court which would take about 6-9 month to come to a final judgment. The Senate of the Supreme Court would review the case only application or interpretation of the law, but not on the facts of the case. Ordinary the case would be decided in 2-3 month.

The above information provided a broad view on the issues which licensor or licensee may encounter in Latvia. It is seen that  upon Latvia joining EU on May 1, 2004 increased number of licensing transactions are expected where a licensee is a local Latvian company.
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